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INTRODUCTION – a few words from Russam Managing Director Jason Atkinson
At Russam we work daily with our client partners and talented interim candidates to guide them through what’s
involved and what their options are in terms of compliance with IR35. We have been experts in ensuring
compliance with IR35 since it came into our lives in 2000; our focus remains is to ensure that we protect our
clients and interim candidates and reduce risk for all parties.
Our starting point is always the situation that our client is in – why they might need access to our super skilled
and dynamic talent pool. The need is only set to grow as we come through Covid-19. There are nearly 5 million
people in the UK working on a self-employed basis; over 15% of the working population. Organisations need
flexible staff for lots of reasons whether to handle special projects, manage change and transformation, cover
gaps or provide specialist resource for a particular period of time. Sometimes it is just the best way to get things
done quickly; without having to wait for a search to be done. Interims and other contractors are essential in
business and drive productivity – it is proven.
Please, if we can offer some initial advice, do not make blanket decisions such as “all contractors are inside IR35”
or “all contractors are outside of IR35”; the legislation points to “reasonable care” to make an assessment. We
would suggest that the starting point is not “disguised employment” and “tax avoidance”; IR35 has been in place
since 2000 and the tests for IR35 have not changed.
That being said; our research shows IR35 is still quite misunderstood by our clients and interim executives. Just
54% of interims were confident in assessing whether a role is inside or outside IR35.
For many thousands of skilled and career interim professionals (Russam is typically working at the more senior
levels); April 2021 will be “business as usual”. And we work with lots of not-for-profit organisations who maybe
exempt from the application of IR35 due to how the rules define “turnover”.
In terms of IR35 legal advice we are supported by the leading City law firm Bates Wells; who have been our
partner for over 10 years with our Not-for-profit venture Trustees Unlimited: https://trustees-unlimited.co.uk/.
They are the first UK law firm with a B Corp certification.
Russam is fully geared up and ready to work with you. We hope that you find this Guide informative and our key
model templates including the Status Determination Statement (SDS).
WHAT IS IR35?
The Intermediaries Legislation (IR35) has been around since 2000 and was brought in to remove the tax
advantages for people that work for organisations, but on a self-employed basis. The targets were the so-called
‘disguised employees’ - contractors that work alongside in-house teams, without being on the payroll.
Contractors* found to be in breach of IR35 were fined the equivalent tax for an employee in the same role. To
further identify these contractors, new rules were introduced in April 2017 for public sector organisations. Instead
of contractors being responsible for determining their IR35 status, the obligation was handed to the organisation
hiring the contractor, i.e. the client. If a contractor is deemed to be ‘inside’ IR35, the public sector organisation
had to deduct national insurance and income tax from the contractor’s pay.

The key take away point here is that the contractor no longer had control over the decision in terms of inside or
outside of IR35.
*including all types of off-payroll workers including interim managers.
What effect did this have?
Once the rulings came in, almost 40 per cent of contractors abandoned the public sector altogether, with IT an
area that suffered particularly. It led to resource shortages and delayed projects.
Many contractors that did remain in the public sector market requested higher pay to replace the income that
they were used to as self-employed workers.
WHAT’S HAPPENING WITH IR35 IN APRIL 2021?
In April 2021 the legislation is likely extend the same rules to the private sector, although small businesses
(meeting two or more of the following criteria: under 50 employees, balance sheet total of not more than £5.1m,
turnover under £10.2million) will be exempt.
Note. Most charities, we are led to believe will also be exempt, as “donations” will not be included in the turnover
figure.
In line with the public sector, the new rules will apply to work done by contractors working through
intermediaries such as personal service companies (PSC). It is important to say that the tests for IR35 are not
changing but only the responsibilities for making the IR35 status decision and related deductions are (if deemed
inside IR35).
A lot of contractors will therefore be affected but certainly not all. Many will be able to continue as they were
before. For any interim managers working Outside of IR35 from April 6th, the client will have to provide a written
Status Determination Statement (SDS), which will outline the reasons for this decision.
Where a role is deemed to be inside of IR35, PAYE and NIC will need to be deducted from the payments made to a
contractor as though there were an employee, and Employer NIC at 13.8% and the Apprentice Levy at 0.5% will
also need to be paid by the client.
So, in summary, the changes effectively shift responsibility for the IR35 tax compliance from the PSC to the client
or intermediary.
WHAT DO COMPANIES NEED TO DO?
1. Start now if you haven’t already. Assess all off-payroll arrangements (all contractors – not just those
working via their own PSCs) in the organisation; get going with this now if you haven’t already. Of course,
see if you are exempt or not first!
2. Work in partnership with your recruitment partners/intermediaries and the contractors in question. It is
important to understand the “supply chain” here as they can be quite complicated in terms of the
procurement of talent. Note: This can include the recruitment business, the contractor and PSC.
3. Consider expert support – for example, an employment law firm, tax accountants or your internal team.
4. Ensure terms of engagement with contractors are transparent and accurate.

5. Make a tax status decision and prepare a tax determination statement – called a Status Determination
Status (SDS). Please see the template and basic example on Page 10.
Note. Keep detailed records of the employment status determinations including justifications for the
determinations and fees paid under the contract.
6. Again it is important for all parties to collaborate closely and have a rich flow of information
Note. You might want to identify who within the organisation will make the IR35 status decisions now and
going forward.
• There is an HMRC online tool called CEST but it is still not reliable from what we understand
• CEST is not mandatory and clients can use any assessment method they wish as long as “reasonable
care” is taken to look at the tax status.
• There are established IR35 external reviewers that can be used to help.
• You might want to look at Qdos Contractor for help - https://www.qdoscontractor.com/ - with
reviewing roles and determining the status of specific contractors. Several of our clients are working
with Qdos.
7. Communication of the status agreement and engagement with all parties in the supply chain
• Note. Important to work with recruitment partners like Russam as we may need time to implement
additional processes in the set-up
8. There is a process for resolving agreements between parties.
Interims/Contractors deemed to be outside of IR35:
•
•
•
•

No major change. Our clients can continue to contract via Russam who will in turn contract with the
PSC of the contractor.
Our outside IR35 contracts have been amended; for example, there is the obligation for the client
organisation we work with to complete a status declaration statement (SDS).
But important to review the actual nature of the assignment on a regular basis with all parties
involved.
Russam is adopting more “statement of work” agreements between clients and interim resource.
Please ask us about this set-up.

Interims/Contractors deemed to be inside of IR35 and thus “off payroll” status:
Option 1: Discuss a PAYE contractor set-up (or even a permanent role with the organisation).
o Note. There might need to be a commercial conversation as the contractor will be looking at
c25% less take-home pay.
o The contractor could continue to operate via their PSC.
o Russam has developed a simple and innovative fee structure for introducing PAYE
contractors:
o Just 2% commission per month to our clients.
Option 2: Discuss the interim/contractor joining the payroll of the recruitment agency / employment
business that you are working with (Russam for example!)
o The daily rate/project fee would be agreed + Vat
o The recruitment agency / employment business would handle the deductions at source for
income tax, NIC and the Apprenticeship Levy (if applicable); and provisions for other
employee benefits e.g. pensions and sick pay.
o Russam’s commission would be transparent and included in the daily rate/fee.

Option 3: Discuss use of an Umbrella firm (whether you are paying the interim/contractor directly or via a
recruitment agency / employment business such as Russam). This is similar to Option 2.
In both cases the interim/contractor is compliantly payrolled by a party separate to the client firm. They
would become the employee of the umbrella firm. Either way there are assurances that the appropriate
tax is paid.
o Note. We have no vested interest in recommending any Umbrella firm but have used Smart
Pay recently and they seem professional and compliant. We are aware of other Umbrella firms
who work with our interims and contractors; and we are led to believe that they operate in a
professional manner:
o www.smartpaylimited.com/
o www.icsuk.com
o www.paystream.co.uk
o www.brookson.co.uk
o www.giantumbrella.com
o www.jsagroup.coluk
•

Our Russam “inside” IR35 contracts are amended and available to share with our clients.

IR35 Changes Workflow:

RUSSAM COMPLIANT CONTRACTUAL AGREEMENTS
We have amended our agreements to prepare for the IR35 changes.
1. Executive Search – where Russam is appointed on a retained basis
2. Permanent and Fixed Term Contract (FTC) – where Russam is making an introduction of an executive for
PAYE by the client
3. Outside IR35 – where our clients pay Russam on a gross basis and we in-turn contract with the PSC of the
contractor and handle all legal and compliance matters
4. Inside IR35 – where our clients pay Russam and we fulfil our obligation to ensure that the appropriate tax
(equivalent to an employee) is paid by the contractor (typically via an Umbrella company*); and this
applies down through the supply chain.
Russam also has the ability to put the contractor on its own payroll system as an employee. This is often
a good option after speaking to the client and shortening the supply chain.
KEY CONSIDERATIONS FOR DETERMINING STATUS
HMRC will expert a fair and balanced review of each assignment and the circumstances to check whether it falls
inside or outside of IR35. Possible factors to consider include:
Supervision, Direction, Control: One of the key determinants of IR35 status is the extent to which a client
controls where, when and how an individual performs their work. If, for example, a contractor works at set times
at a business premises this implies employment, as does the need for supervision of the tasks performed, which
would not be expected to be as great where a self-employed skilled individual has been engaged.
Mutuality of Obligation (MOO): Is there an obligation to offer work, and does the contractor have to accept it? If
so, the contract may fall within IR35. If, on the other hand, the contractor can reject the work then they may fall
outside of IR35.
Financial Risk: Where does the financial risk sit? If all the risk of the project lies with the client, for example, then
it is likely the role will sit within IR35.
Part & Parcel: To what extent has the contractor integrated with the business. For example, do they have line
management responsibilities, attend staff meetings and socials, or receive staff benefits?
The Intention of the Parties: Even if no formal written contract exists, HMRC would want to determine what the
true status of the relationship between the parties is – one of employment or self-employment.
Substitution: Can the contractor bring someone else in to complete the contract in the unlikely event that a
change is needed, or do they need to do the work themselves? If the work cannot be done by another contractor,
they are likely to be within IR35.
Provision of Equipment: Does the contractor use company equipment or their own?
Basis of Payment: Those outside IR35 are more likely to be paid a set fee for the completion of a project.

Exclusive Service: Does the contractor work for just one client and/or has their contract been renewed multiple
times? Those outside of IR35 are likely to have other clients.
End date: Those with an end date for their assignment or project are more likely to be outside of IR35.

ADVICE FOR OUR INTERIMS AND CONTRACTORS – WHAT TO DO?
We believe that there will be more decisions falling ‘inside IR35’, particularly if you are taking on a contract lasting
several months where you are working for a single organisation.
•
•
•
•

•

Engage closely with the client and recruitment intermediary if there is one. You may well be working through
your PSC already and applying the IR35 rules in a totally compliant way; however, the client is now
responsible for assessing your status for tax purposes and you need an SDS (status determination statement).
All parties need to be on the same page here. It is not about adding an unrestricted substitution clause; it is
about working through the circumstances. It is about a rich flow of information
If “outside of IR35” then the PSC remains responsible for its own tax affairs. It is important to review the
actual nature of the assignment on an ongoing basis
If the client determines that the role is “inside of IR35” then there are a lot of different options to work
through:
o The simplest approach is to accept that you may now need work and be paid as an employee for the
allotted time (PAYE), rather than invoicing for your work via your PSC/Limited Company. The client may
also want to discuss a permanent role with them.
o All parties need to discuss the top line commercials to ensure there is the right level of reward for effort
and achievement!
o Another approach is to join the payroll of the recruitment agency/employment business; or to be paid
through an Umbrella company.
▪ Note. We have no vested interest in recommending any Umbrella firm but have used Smart Pay
recently and they seem professional and compliant. We are aware of other Umbrella firms who
work with our interims and contractors; and we are led to believe that they operate in a
professional manner:
▪ www.smartpaylimited.com/
▪ www.icsuk.com
▪ www.paystream.co.uk
▪ www.brookson.co.uk
▪ www.giantumbrella.com
▪ www.jsagroup.coluk
o The recruitment agency can pay the Umbrella directly or the client can
o Alternatively, you could seek out new work with smaller companies that are exempt from the ruling.
If you’re unsure, don’t sign any contract without legal advice.

What to do if you disagree with the SDS?
The client must decide the interims/contractors employment status and if the off-payroll working rules apply. The
client must then communicate their determination and the reasons for it. If you disagree then you need to:

•

give details of the employment status determination in question

•

give their reasons for disagreeing

•

keep copies of any records about disagreements

A disagreement can be raised until the last payment is made for the worker’s services. The client will have 45 days
from the date of receiving the disagreement to respond. During that time the fee-payer should continue to apply
the rules in line with the client’s original determination.
If the employment status determination has not changed, the client will have to say this to the contractor. If the
employment status determination has changed, the client will have to:
•

give a new status determination to your worker

•

confirm which date the determination is valid from

Q&A
Which companies are exempt from undertaking IR35 status determinations?
Only those that meet at least two of the small company exemption criteria. During a 12-month period turnover
cannot be higher than £10.2 million; balance sheet total not higher than 5.1 million and number of employees no
more than 50. Companies that engage temporary workers either directly, via an agency or other intermediary and
where tax and NIC’s are taken at source, do not need to undertake IR35 determinations.
Is there a way for PSC contractors to avoid IR35 exposure?
In short, there is nothing that can be done to ‘avoid’ IR35 determinations being made on your engagements.
Unless you are a small company per HMRC’s definition, from April 2021 it is the end client’s responsibility to carry
out determinations on your engagements. If you are a small company, the responsibility of determination
continues to reside with the contractor/PSC.
What will be the longer-term consequences of IR35?
Some companies may lose access to a huge swathe of talent that has traditionally represented an important
component of their total extended workforce. This will impact on their mid to longer term planning and capability
to execute. Some companies are already hiring more permanent staff, which will create further challenges and
problems. In technology where there is a high churn and short business cycles– skills become irrelevant fast
leaving the skills and expertise within the workforce no longer aligned to current and future needs. Businesses are
craving agility and speed-to-market. They can be rendered less flexible by a more rigid workforce skills base and
structure and this will provide opportunities for industry challengers and new entrants to disrupt.
How will employers change the way they engage contractors?
After a time, the dust will settle, and organisations will start exploring new compliant approaches. Companies will
increasingly shift to an infrastructure where they can ‘procure services’ to deliver outcomes, rather than ‘hiring
contractors’ to perform a role. Fixed price deliverables will become more common over the current ‘day rate’ that
many contractors use today. The individual ‘service providers’ contracted to deliver theses outcomes will not be

subject to the same traditional ‘supervision, direction & control’ relationship that many contractors currently
work under.
What’s the immediate effect of IR35 going to be?
We’re already seeing big banks and other firms putting a blanket ban on personal service companies as a result of
change in policy in response to the amended legislation. In these cases, contractors are being asked to either
become a permanent member of staff or be engaged through an agency or umbrella provider on a PAYE basis
(where the fee payer will make the deductions). For those contractors who believe they can operate legitimately
on an outside IR35 basis, they may decide to leave their assignments and seek other opportunities.
What are the financial implications of IR35 for employers?
If you change previous PSC engagements to permanent headcount, you will need to consider the apprenticeship
levy and employers’ NI. So that’s an additional 17-18% on staffing costs. Then you have bonuses, pensions, real
estate costs and more on top. Longer term, more investment will have to go into training and L&D where
technical or specialist knowledge workers can quickly become obsolete – contractors pay for their own learning
and training of course.
Who is responsible for making the IR35 determination?
The end client (or work giver), at the top of the supply chain. It doesn’t matter how many intermediaries there
are. They may ask intermediaries to help with the determination, but they are ultimately liable.
Is HMRC’s CEST tool accurate?
The common criticism of CEST is that it is too simplistic – it can’t consider the nuance of context. The important
point is that HMRC (as of Nov 2019) is saying it will stand by CEST determinations. Therefore, they are ‘accurate’
in its eyes. We are expecting an update in the CEST tool before the law comes into effect – so it will be interesting
to see what changes. Make sure you keep current with these expected changes.
What are the key criteria to fall outside IR35?
There is no one key criteria – and HMRC has not given a specified weighting to them. The issues of direction and
control, mutuality of obligation and right of substitution are perhaps the most fundamental.
How can I determine IR35 status?
Please see the Russam Guide and the key criteria for making the determination. The CEST tool can be used of
course but the key is to use “reasonable care” and work closely across all parties involved in terms of looking at
the nature of the work and then make a determination.
Who is liable in the event of non-compliance?
Each party within the supply chain is required to demonstrate reasonable care has been undertaken in meeting
their obligations regarding IR35 compliance. The ultimate responsibility by virtue of the transfer of debt liability is
to the highest party within the supply chain, ie. the work giver or end client. All parties should be equally
motivated to ensure compliance to its own and each other’s obligations.

What is the difference in take home pay?
Ultimately this relates to the different tax treatment of an individual relative to the applicable taxes paid under
the two different engagement models. Payment of corporation tax that a PSC would pay (currently at 19%) is
clearly lower than personal income tax (currently at 20, 40 and 45% subject to earnings) and NIC’s at 12% with an
additional 2% on earnings above £46,350 pa).

Status Determination Statement
Company Name:

Date Completed:

Contract Start Date:

Completed By (Name and Job Title):

Contract End Date:
Engagement of:

We believe that this engagement falls Inside / Outside IR35* and are therefore Employed / Self- Employed* for
tax purposes for the following reasons:
Enter the reasons you arrived at your decision:
e.g. The rationale for the role and the role description itself has been reviewed to determine that this engagement
falls outside of IR35. This is a four month project and it is not possible to undertake with a permanent member of
staff. In this case we require a genuine self-employed contractor to carry out the project.
We have taken a fair and balanced view in terms of reviewing the need for this assignment.
In terms of supervision and control; the interim manager does not need close supervision to conduct the project.
We will be hiring an interim who is not needing . . .etc

This status determination statement has been provided in accordance with Part 2 of the Income Tax (Earnings and Pensions) Act 2003
(ITEPA 2003)

CONCLUSION
We hope that you found this Guide* useful and relevant as you look at your off-payroll workers.
To reiterate, Russam is fully geared up and ready to work with you. Our focus is on finding you the “right talent, at
the right time” to help your organisation to thrive. We can advise through the structural set up including the tax
determination process.
Please get in touch if we can help in anyway!
hq@russam.co.uk
0207 099 2222
The Russam Team
* This IR35 information guide does not constitute legal advice and should not be treated as such. The contents of
this guide are for general information purposes only. Whilst we endeavour to ensure that the information within
this guide is correct, no warranty, express or implied, is given as to its accuracy and we do not accept any liability
for error or omission.

